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1.	Executive Summary

1.1 This report seeks to amend the scheme of delegation to accord with the National Scheme of Delegation set out in sections 319ZZC to 319ZZF of the Town and Country Planning Act 1990 (introduced through section 54 of the Planning and Infrastructure Act 2025) and the Town and Country Planning (Discharge of Local Planning Authority Functions) (England) Regulations 2026 (the Regulations). Statutory Guidance: Planning Committees and the National Scheme of Delegation of Planning Functions: Guidance for local planning authorities in England (published 1 June 2026) is also of relevance.

1.2 The National Scheme of Delegation introduces a presumption in favour of officer decision making. Applications listed within Schedule 1 must be determined under delegated powers, whilst Schedule 2 applications will also be delegated unless the Nominated Officer and Nominated Member jointly agree that the application should be referred to Planning Committee and that one or more of the prescribed referral criteria are met. Separate provisions apply to Council, Member and Officer interest applications, which may be referred to Committee where jointly agreed in the interests of transparency and propriety. 

1.3 The Regulations remove existing local referral mechanisms, including Member call-in powers and objection-based committee triggers and require local authorities to amend their Schemes of Delegation contained in their Constitution to align with the national framework. Failure to do so could expose decisions on delegation and committee referral to legal challenge.

1.4 Appendices:

Appendix 1: Scheme of Delegation

Appendix 2: Referral Process

Appendix 3: Planning Procedures Code of Practice

2.	Recommended Decision

2.1	To approve the amendments to the scheme of delegation to officers (as set out in Appendix 1) to give effect to the requirements contained in The Town and Country Planning (Discharge of Local Planning Authority Functions) (England) Regulations 2026.

2.2	To authorise the Monitoring Officer to make any consequential amendments to the Constitution. 

2.3	To authorise the Service Director for Planning, Sustainability and Climate Change to review the operation of the Referral Procedure in consultation with the Development Manager, Nominated Officer, and Nominated Member.

2.4	To approve the amendments to the Colchester City Council Planning Procedures Code of Practice to delete reference to Member call-in and the call-in process.

2.5	To confirm the Nominated Officer to mean the Service Director for Planning, Sustainability, and Climate Change; Development Manager; Planning Manager; or such officer designated by the Council for this purpose.

2.6	To confirm the Nominated Member to be the Chair of the Planning Committee or, in their absence, the Deputy Chair or another member authorised to act in that capacity.

2.7	To confirm that, in the event that the National Scheme of Delegation is removed (or subject to legal challenge and subsequently quashed), the Scheme of Delegation will revert to that of April 2026.

2.8	To note the Referral Process (Appendix 2).

3.	Reason for Recommended Decision

3.1	The introduction of the National Scheme of Delegation requires the Council to amend its Planning Scheme of Delegation contained in its Constitution to ensure compliance with the Town and Country Planning (Discharge of Local Planning Authority Functions) (England) Regulations 2026. 

3.2	Failure to align the Council's governance arrangements with the Regulations would have serious consequences for the Council as it would result in a complete halt in planning decisions as any decision that were made would be unlawful.

3.3	The Statutory Guidance Planning Committees and the National Scheme of Delegation of Planning Functions: Guidance for local planning authorities in England states the following:

For the avoidance of doubt, where local planning authorities do not comply with the Regulations from the date they come into force (31 October 2026) and their planning committees make decisions on applications which must be delegated officers, those decisions may be subject to judicial review by anyone aggrieved by the decision. This may lead to the quashing of the decision.

4.	Alternative Options

4.1	No other options are presented as this is a mandatory requirement. 

5.	Background Information

5.1	The Statutory Guidance: Planning Committees and the National Scheme of Delegation of Planning Functions: Guidance for local planning authorities in England sets out the following background:

The government’s aim behind the national scheme of delegation is to ensure that there is greater clarity and consistency about the role of planning committees in planning decision making. Committees should focus on the key proposals that matter to an area, enabling other, often more minor and technical, decisions to be made by planning officers.

Section 319ZZC of the Town and Country Planning Act 1990 gives the Secretary of State the power to set out which functions of a local planning authority should be delegated to planning officers for a decision and which should instead go to a planning committee or sub-committee.

The Secretary of State has exercised this power through the Regulations. These Regulations set out the following general approach to decision making:
· where applications fall under Schedule 1 decisions must be delegated to officers under regulation 4
· where applications fall under Schedule 2, there is a presumption under regulation 5 that decisions are delegated to officers unless the nominated officer and nominated member agree the application should be referred to a planning committee or sub-committee for determination and that it meets at least one of the criteria in regulation 5(3)

There is further specific provision under regulation 6 for own-interest applications i.e. an application made (whether or not jointly with any other person) by the authority or an officer or member of the authority or an application where the authority or any of its members or officers has an interest, to support transparency and propriety. These applications can be referred to a planning committee or sub-committee for determination if the nominated officer and nominated member of the planning committee agree. Where a planning function is not listed in either Schedule 1 or 2, it is for the local planning authority to decide whether it should be delegated to an officer or referred to a committee or sub-committee for a decision (as part of its local constitution).

Under the national scheme of delegation, current practices set out in local authority constitutions, such as the power for ward councillors to require cases to be called in for committee consideration or having trigger points for referral to committee if a certain number of objections is reached, will not be possible. Local authorities will need to amend their constitutions to align with the national scheme of delegation. Failure to do so may make decisions on whether to delegate applications to officers or refer them to committees for determination liable to judicial review.

5.2	The Referral Procedure is set out in Appendix 2 for information. As required by the Statutory Guidance, the Council shall keep a record of the cases the nominated officer and nominated member have considered for referral to committee, the outcome of their consideration and the reasons for their decision. The Council will report this to the planning committee on a quarterly basis and make it available on their website.

5.3	The Secretary of State is required to carry out a review of the Regulations and publish a report setting out the conclusions of the review by 31st October 2028. The review is required to:

(a) set out the objectives intended to be achieved by these Regulations,
(b) assess the extent to which those objectives are achieved,
(c) assess whether those objectives remain appropriate, and
(d) set out any proposals for amending these Regulations.

5.4	The Statutory Guidance confirms that ‘it is not a requirement of the national scheme of delegation that nominated officers and nominated members consider all Schedule 2 applications or all own-interest applications for potential referral to committee. Local planning authorities may, through their constitutions, decide which Schedule 2 or own-interest applications need to be considered for referral. The regulations provide for the option for Schedule 2 applications to be considered for committee against the gateway test but do not require all schedule 2 applications to be considered – they will otherwise be delegated to officer’. It has therefore been considered appropriate to seek delegation for the following Schedule 2 applications, on the basis that decision-making for these types of applications is generally made by applying well-established legislative requirements, national policy and professional expertise relating to heritage significance, amenity, public safety, arboricultural considerations or advertisement control. In the majority of cases, they do not involve wider questions concerning the acceptability of development in principle.

· Applications for planning permission that would otherwise fall within Schedule 1 but are connected to an application for Listed Building Consent or an application for variation or discharge of a condition attached to a Listed Building Consent. 
· Applications for Listed Building Consent. 
· Applications to vary or discharge conditions attached to Listed Building Consent. 
· Applications for Advertisement Consent. 
· Applications for consent under a Tree Preservation Order.

5.5	The proposed arrangements do not prevent Planning Committee consideration where justified. Any Schedule 2 application that meets the statutory referral criteria may still be referred to Planning Committee through the National Scheme of Delegation referral process, ensuring democratic oversight of matters of genuine significance.

6.	Standard References

6.1	There are no particular references to the Strategic Plan; consultation or publicity considerations or financial; community safety; equality, diversity and human rights implications, or health and safety implications. Devolution and Local Government Reorganisation Implications 

7.	Legal Implications

7.1	As set out in the report the changes to the scheme of delegation to officers are a legal requirement and the Council is obliged to implement them

7.	Risk Management Implications

7.1	The proposed scheme of delegation is intended to improve decision making by ensuring the Planning Committee can concentrate on matters that are of most public importance. 

7.2 	If the Committee were not to approve the changes the Council would be acting unlawfully and planning decisions would be subject to legal challenge and costs to the Council which would be avoidable.

8.	Environmental and Sustainability Implications

8.1	The National Scheme of Delegation itself does not give rise to any direct environmental or sustainability impacts as it relates to governance and decision-making arrangements rather than planning policy or development outcomes.

8.2	However, all planning applications will continue to be determined in accordance with the Development Plan, national planning policy and any relevant environmental legislation and material considerations, irrespective of whether a decision is taken under delegated powers or by Planning Committee. The proposed changes are therefore considered to be procedurally neutral in environmental and sustainability terms.


Appendix 1

SCHEME OF DELEGATION TO OFFICERS BY THE PLANNING COMMITTEE
Delegated to Service Director – Planning, Sustainability and Climate Change

The Council operates the National Scheme of Delegation established under the Town and Country Planning Act 1990 and the Town and Country Planning (Discharge of Local Planning Authority Functions) (England) Regulations 2026. Planning Committee may only determine applications where such determination is permitted by those Regulations. All other planning functions shall be exercised by officers under delegated powers.

Planning applications and other planning functions shall be determined under delegated powers except where referral to Planning Committee is expressly permitted and undertaken in accordance with the Act, the Regulations and the Statutory Guidance.

Applications Subject to the National Scheme of Delegation (Schedule 1)
The following categories of application and consent shall be determined by officers under delegated powers and shall not be referred to Planning Committee, except where the application constitutes an Own Interest Application for the purposes of the Town and Country Planning (Discharge of Local Planning Authority Functions) (England) Regulations 2026: 

· Householder development.
· Minor commercial development.
· Minor residential development.
· Applications for approval of details reserved by condition (discharge of conditions).
· Prior approval applications.
· Applications for non-material amendments.
· Applications for certificates of lawfulness.
· Applications for biodiversity gain plans.
· Applications for permission in principle.
· Reserved Matters applications other than those relating to a Large Outline Planning Permission.
· Any other application, consent or approval prescribed as a Schedule 1 function under the Regulations.

Applications Subject to the National Scheme of Delegation (Schedule 2)
The following categories of application shall be determined by officers under delegated powers unless referred to Planning Committee in accordance with the referral procedure set out in this Constitution:

1. Applications for planning permission other than:
· Householder development;
· Minor commercial development; and
· Minor residential development. 
2. Applications under Section 73 of the Town and Country Planning Act 1990 to develop land without compliance with conditions attached to a Schedule 2 planning permission. 
3. Applications under Section 73A of the Town and Country Planning Act 1990 for development that has already been carried out.
4. Reserved Matters applications relating to a Large Outline Planning Permission. For these purposes, a Large Outline Planning Permission means an outline planning permission involving:
· 500 or more dwellings; or
· 50,000 square metres or more of floorspace. 
5. Requests under Section 106A(1)(a) of the Town and Country Planning Act 1990 to modify or discharge a planning obligation connected to Schedule 2 development. 
6. Applications under Section 106A(3) of the Town and Country Planning Act 1990 for the modification or discharge of a planning obligation connected to Schedule 2 development. 
7. Any other application, consent or approval prescribed as a Schedule 2 function by the Town and Country Planning (Discharge of Local Planning Authority Functions) (England) Regulations 2026.

Referral of Schedule 2 Applications
A Schedule 2 application may only be referred to Planning Committee where:
a) the Nominated Officer and the Nominated Member both agree that referral is appropriate; and
b) the application satisfies at least one of the statutory referral criteria prescribed by the Regulations.

In the absence of agreement between the Nominated Officer and the Nominated Member, the application shall be determined by officers under delegated powers.

Local Choice Functions
· Except where the application constitutes an Own Interest Application for the purposes of the Town and Country Planning (Discharge of Local Planning Authority Functions) (England) Regulations 2026 (which will follow the referral process), authority to determine:
· Applications for planning permission that would otherwise fall within Schedule 1 but are connected to an application for Listed Building Consent or an application for variation or discharge of a condition attached to a Listed Building Consent. 
· Applications for Listed Building Consent. 
· Applications to vary or discharge conditions attached to Listed Building Consent. 
· Applications for Advertisement Consent. 
· Applications for consent under a Tree Preservation Order. 
· Authority to refuse planning applications where a proposed section 106 Agreement remains uncompleted for six months from the decision regarding its provision.
· Authority to make observations on applications to be determined by another planning authority. 
· Authority to appoint consultants where the Council’s case may be enhanced or when specialist information needs to be provided.
· That, subject to written confirmation from the Chief Finance Officer and the Monitoring Officer, the Service Director, Planning, Sustainability and Climate Change be authorised to agree the release of funds secured by means of a legal agreement under the Planning Acts for expenditure, for purposes solely in accordance with the specified legal agreement. Such delegated powers would only operate where such expenditure is entirely in accordance with the legal agreement attached to the development.
· Where an appeal has been lodged against a refusal of planning permission, the Service Director, Planning, Sustainability and Climate Change has authority to conclude a legal agreement which complies with the Council’s current policies where we would expect to see the provision of such requirements a may include affordable housing, open space contribution, education contribution in circumstances where time does not permit a referral to the Planning Committee.
· Where an application has already been considered by the Planning Committee who have given authorisation to enter into a legal agreement delegated authority is given to the Service Director, Planning, Sustainability and Climate Change to agree alterations whereby:  
a) The mechanism for delivering the required outcomes for the agreement have changed, but the outcome remains the same (including changes to triggers, phasing and timing); 
b) There is a need to issue a delegated refusal where a legal agreement is not completed within the statutory time limit, and it is considered by the Service Director, Planning, Sustainability and Climate Change reasonable to do so;
c) There is a need to remove a legal agreement from a local land charge where all clauses have been compiled with; 
d) To enter into a new planning obligation relating to gain previously secured that needs to link back to a previous planning permission via a Deed of Variation.
· Authority to institute proceedings in respect of any offence against the advertisement regulations, including prosecution where it is considered appropriate. In the cases where repeated prosecution fails, this includes the authority to seek an injunction under Section 222 of the Local Government Act 1972.
· Authority to institute proceedings in respect of any enforcement actions where a valid notice exists, no appeal decision thereon is pending, the prescribed time for compliance with the notice has expired, and where the breach of planning control continues to exist.
· Authority to sign and serve “Planning Contravention Notices” under the Town and Country Planning Act 1990, Sections 171(C) and 171(D), and to arrange for the institution of proceedings where the requirements of such Notices are not complied with within statutory time limits.
· Authority to sign and serve enforcement notices, stop notices, temporary stop notices, section 215 notices, section 224 discontinuance notices or breach of condition notices under the Town and Country Planning Act 1990 (Parts VII & VIII) and Listed Building Enforcement Notices under Town and Country Planning (Listed Building and Conservation Areas) Act 1990 (Part IV).
· Power to serve a notice under Section 330 of the Town and Country Planning Act 1990 (to require information as to interests in land).
· Authority to give a screening opinion under the Town and Country Planning (Environmental Impact Assessment) Regulations 1999 (as amended) as to whether an Environmental Impact Assessment is required and to determine the scope of the environmental issues to be covered in any such assessment.
· Authority to defend the Council’s decision in respect of any appeal proceedings, provided that where any additional or revised information is submitted which may overturn the Council’s initial decision; the case shall be referred back to Planning Committee to determine the Council’s case only in circumstances where the Committee itself made the initial decision. In the event that timescales do not allow the matter to be referred back to Planning Committee, then the Service Director, Planning, Sustainability and Climate Change shall consult the Planning Committee Chairman, and Group Spokespersons, before determining the Council’s case.

In the unlikely event that none of the foregoing is possible, then as an emergency procedure, Executive Director, Place or the Chief Operating Officer can determine the action required, which will be reported to the Planning Committee as soon as is practical thereafter.
· Authority to institute legal proceedings (including the serving of injunctions and enforcement notices) under the Town and Country Planning Act 1990 (Part VII and Part VIII) and the Town and Country Planning (Listed Building and Conservation Areas) Act 1990 (Part IV) where it is considered the most appropriate remedy in relation to the circumstances of the case, and expedient to do so.
· Authority to prosecute for the failure to comply with the statutory time limit imposed by any notices served in respect of Section 16 of the Local Government (Miscellaneous Provisions) Act 1976 and Sections 171C, 171D and 330 of the Town and Country Planning Act 1990, or for providing false/misleading information.
· Power to make orders for the creation, diversion or extinguishment of public rights of way.
· Authority to administer the Hedgerow Regulations 1997 and to issue notices in accordance with the Council’s policy.
· Determination of enforcement cases where: 
(a) investigations conclude that no breach of planning has occurred and therefore no further action is required; or
(b) a breach of control has occurred, but it is not expedient in the public interest to take action; or 
(c) investigations conclude that a breach has occurred in excess of four years or ten years (as appropriate) and is therefore, immune from further action.
· Power to make and confirm tree preservation orders where there are no unresolved objections thereto and to determine applications to carry out works to trees in Conservation Areas.
· The authority to enter the Council into a legal agreement to enable a landowner to obligate themselves to deliver a Habitat Bank for the purposes of creating Biodiversity Net Gain credits for sale on the open market.

Definitions

“minor commercial application” means—
a) an application for planning permission for development of an existing building or part of a building currently in use for any of the purposes falling within Part A of the Schedule to the Town and Country Planning (Use Classes) Order 1987, or

b) an application for any consent, agreement or approval required by or under a planning permission, development order or local development order in relation to such development,

c) where such an application does not include a change of use, a change to the number of units in a building, or development that is not wholly at ground floor level or that would increase the gross internal area of a building

“minor residential application” means—
a) an application for planning permission for development that—
(i) includes only dwellings and development for purposes incidental to the enjoyment of dwellings,
(ii) comprises at least one but not more than nine dwellings, and
(iii) is to be carried out on a site having an area smaller than 0.5 hectares;

b) an application for planning permission for development (other than excluded flat development) of a building containing flats, or development within the curtilage of such a building, for any purpose incidental to the enjoyment of the flats or any of the flats; or

c) an application for any consent, agreement or approval required by or under a planning permission, development order or local development order for development within paragraph (a) or (b)

“own-interest application” means – 
An application to a relevant local planning authority where—
a) the application is made (whether or not jointly with any other person) by or on behalf of—
(i) that authority,
(ii) a member of that authority, or
(iii) an officer of that authority, or

b) in the view of the nominated member and the nominated officer, the authority or any of its members or officers otherwise has an interest in the application.


Appendix 2

Application Referral Protocol

1. Purpose

This Protocol establishes the process by which own-interest applications falling within Schedule 1 and applications falling within Schedule 2 of the Town and Country Planning (Discharge of Local Planning Authority Functions) (England) Regulations 2026 are considered for referral to Planning Committee.

The Council shall operate the National Scheme of Delegation in accordance with Sections 319ZZC to 319ZZF of the Town and Country Planning Act 1990 and the Regulations, as well as having regard to the Statutory Guidance Planning Committees and the National Scheme of Delegation of Planning Functions: Guidance for local planning authorities in England.

The statutory presumption is that Schedule 2 applications will be determined by officers acting under delegated powers unless the statutory requirements for referral are met. 


2. General Principle

All Schedule 1 applications shall be determined by officers under delegated powers unless they constitute an ‘own-interest’ application.

All Schedule 2 applications shall be determined by officers under delegated powers unless:
a) the application satisfies at least one of the statutory referral criteria;
b) the Nominated Officer and Nominated Member both agree that the application should be referred to Planning Committee; and
c) referral is permitted under the Regulations. 

Referral to Planning Committee shall be the exception rather than the norm and decisions shall be delegated wherever possible. 


3. Nominated Officer and Nominated Member

For the purposes of this Protocol:

Nominated Officer means the Service Director for Planning, Sustainability, and Climate Change; Development Manager; Planning Manager; or such officer designated by the Council for this purpose.

Nominated Member means the Chair of the Planning Committee or, in their absence, the Deputy Chair or another member authorised to act in that capacity.

Appropriate substitute arrangements shall be maintained to avoid unnecessary delays in decision-making. 


4. Applications Subject to this Protocol

This Protocol applies to all applications prescribed as Schedule 2 functions under the Regulations including:
· Major planning applications.
· Section 73 applications relating to Schedule 2 permissions.
· Section 73A applications.
· Reserved Matters applications relating to Large Outline Planning Permissions.
· Relevant Section 106 modification or discharge applications. 


5. Officer Referral Requests

The Case Officer, Planning Manager, Development Manager or other authorised planning officer may request consideration of referral where they consider an application may meet the statutory criteria.


5A. Officer Triage

To ensure that referral requests are considered efficiently and proportionately, Planning Managers, Team Leaders, the Development Manager and other authorised officers shall undertake ongoing review of applications progressing towards determination.

Where an officer considers that a Schedule 2 application may potentially satisfy one or more of the statutory referral criteria, the application shall be added to a Referral Triage Log for further consideration.

The purpose of the triage process is to identify applications requiring referral consideration. Inclusion on the Referral Triage Log shall not indicate that referral is justified or likely.

Applications not identified through the triage process, and for which no referral request has been made, shall normally proceed to determination under delegated powers without consideration by the Nominated Officer or Nominated Member.


6. Initial Assessment

Where a referral request is received, or where officers otherwise consider referral may be appropriate, the Case Officer shall prepare a brief assessment setting out:
· The proposal.
· Relevant planning issues.
· Whether either statutory criterion may be engaged.
· Whether referral is recommended.

This assessment shall be submitted for consideration at the next Referral Review Meeting attended by the Nominated Officer, the Nominated Member and the relevant Case Officer and/or other planning officers as appropriate. The purpose of the meeting shall be to review applications where referral is requested or otherwise considered necessary and to discuss whether the statutory referral criteria may be engaged.

Applications included on the Referral Triage Log shall normally be considered at the next scheduled Referral Review Meeting attended by the Nominated Officer, Nominated Member and relevant planning officer(s).


6A. Referral Review Meeting

The Council shall maintain a regular Referral Review Meeting for the purpose of considering potential referrals under this Protocol.

The meeting shall normally be attended by:
a) the Nominated Officer;
b) the Nominated Member; and
c) the relevant Case Officer, Planning Manager, Development Manager or other planning officer(s) as required.

Officers may present the planning issues, relevant policy considerations and the reasons why referral is or is not considered appropriate.

The meeting shall provide a forum for discussion of potential referrals but shall not prejudice the subsequent determination of the application.

The outcome of the discussion shall be recorded and shall inform the referral decision made in accordance with Section 8 of this Protocol.


7. Statutory Referral Criteria

A Schedule 2 application may only be referred where at least one of the following criteria applies.

Criterion A

The application raises an economic, social or environmental issue of significance to the local area. 

Examples may include:
· Significant community facilities.
· Major regeneration proposals.
· Development affecting a key local employer.
· Development raising significant environmental concerns of wider local importance.

The existence of local opposition shall not, by itself, constitute an issue of significance.

Criterion B

The application raises a significant planning matter having regard to:
· The Development Plan.
· National planning policy.
· Other material planning considerations. 

Examples may include:
· Novel or complex policy interpretation.
· Significant departures from development plan policy.
· Development raising substantial heritage, transport, environmental or design considerations.
· Proposals involving major planning judgement.

Matters are less likely to constitute significant planning matters where:
· Development broadly complies with adopted allocations and relevant planning policy.
· Consultees' concerns have been satisfactorily addressed through amendments or conditions.
· The issues raised are routine development management matters. 


8. Referral Decision

Following consideration of the application at a Referral Review Meeting, the Nominated Officer and Nominated Member shall consider whether:

1. A statutory criterion is met; and
2. Referral to Planning Committee is justified.

Both parties must agree for referral to occur.

Where agreement is reached, the application shall be referred to Planning Committee.

Where agreement is not reached, the application shall be determined under delegated powers. 

Neither the Nominated Officer nor Nominated Member shall exercise a veto requiring committee determination in the absence of agreement from the other party. 


9. Urgent Referral Decisions

Where an application's determination timescale does not reasonably allow consideration at the next scheduled Referral Review Meeting, the Nominated Officer and Nominated Member may consider the referral remotely by email, Microsoft Teams, telephone or other suitable means.

Any decision reached under this procedure shall be recorded in the Referral Register together with the reasons for the decision and the date on which it was made.

The same statutory requirements shall apply, and referral shall only occur where both the Nominated Officer and Nominated Member agree that referral is justified


10. Own Interest Applications

Applications involving:
· The Council;
· A Councillor;
· An Officer; or
· Any matter where the Council considers there is an interest requiring particular transparency,

shall be considered separately under the Own Interest provisions of the Regulations. 

Such applications may be referred to Planning Committee where the Nominated Officer and Nominated Member agree that committee determination would support transparency, accountability or public confidence.

The statutory referral criteria need not be satisfied for an Own Interest Application to be referred. 

11. Recording Decisions

The Council shall maintain a Referral Register recording:
· Application reference number.
· Development description.
· Referral request source.
· Whether referral was approved or declined.
· Whether the application was considered through the Referral Review Meeting or the Urgent Referral Procedure.
· Date of referral meeting or urgent consultation.
· Names of officers and members participating in the referral consideration process.
· Criterion relied upon.
· Reasons for the decision.
· Date of decision/Referral Review Meeting date.

The Referral Register shall be reported periodically to Planning Committee and published in accordance with the Council's transparency arrangements. 


12. Matters That Shall Not Be Taken into Account

The following shall not, on their own, justify referral:
· The number of representations received.
· The level of public support or objection.
· A petition.
· A Ward Member request unsupported by planning reasons.
· The fact that an application is contentious or unpopular.
· The existence of social media interest or press coverage.

Referral must be based on the statutory criteria prescribed by the Regulations. 


13. Timescales

The Nominated Officer and Nominated Member shall seek to make referral decisions promptly so as not to delay determination of planning applications.

Where no referral decision has been made by the relevant determination date, the application shall proceed to determination under delegated powers unless referral has been agreed. 

This approach provides a robust and auditable process whilst remaining faithful to the principle in the Regulations that committee determination should be the exception and that Schedule 2 applications are delegated unless both the Nominated Officer and Nominated Member agree otherwise. 
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[bookmark: Introduction]Introduction

(i) Planning matters have a significant impact on our lives and the area where we live, work or play. Consequently, planning attracts a great deal of public and media interest. It is important that the system operates, and is seen to be operated, in an honest, open and transparent manner.
(ii) The purpose of the planning system is to consider development proposals in the light of wider public interests, with the Government requiring a positive approach to be taken towards allowing sustainable development. To be successful, the planning system relies on Councillors and Officers acting in a way which is fair and is clearly seen to be fair. This includes acting in accordance with planning law in all instances, and paying due regard to national and local policies, in addition to all other “material planning considerations”.
(iii) This Code describes how the Council deals with planning applications and other planning practices. It applies to all Councillors and Officers who are involved in the Development Management and Planning Policy processes. It recognises the separate roles of Councillors and Officers.
(iv) Councillors have a special duty to their constituents, but their first duty is to the whole community of the City of Colchester. They must vote in the interests of the whole City where planning matters are concerned. Councillors, like Officers, should have regard to the law, statutory duties, national policy, the Development Plan and all other relevant material planning considerations (The Development Plan incorporates the adopted Colchester City Core Strategy, Development Policies, and Site Allocations).
(v) All Councillors are bound by the Council’s Members Code of Conduct contained in the Council’s Constitution. This Planning Procedures Code of Practice aims to complement the Members Code of Conduct. If there is any unintended disparity between this Code of Practice and the Code of Conduct, the latter will prevail. Similarly, Officers will also remain bound by the Royal Town Planning Institute Code of Conduct (as applicable).
(vi) Councillors are reminded that some breaches of this Code could amount to criminal offences; could result in judicial challenges to decisions of the Planning Committee; or could incur significant cost implications for the Council.
(vii) If you have any questions about this Code or would like further information please contact the Council's Monitoring Officer, Andrew Weavers.
Planning Procedures Code of Practice
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[bookmark: _TOC_250010]Section 1: The Role of Councillors

(1) In making decisions on any planning applications, Councillors will:
· act “reasonably”, as defined within planning law
· act honestly, fairly and openly
· approach each application on its own merits and with an open mind
· carefully weigh up all the relevant material planning considerations
· avoid undue contact with interested parties
· ensure that the reasons for any decision are clearly stated and based upon relevant material planning considerations


(2) The planning system exists to consider development proposals in the light of the wider public interest. Councillors must take into account the interests of the whole of the City of Colchester and act in a way which is fair and is clearly seen to be so. There is also a presumption in favour of sustainable development, and encouragement for Local Planning Authorities to take a positive approach towards planning decision making.

(3) Councillors will not give instructions to Officers, and they will not put pressure on Officers to make a particular recommendation on an application. This behaviour would amount to a Councillor using their position improperly which would constitute a breach of the Members Code of Conduct. Councillors can expect Officers to give them every help in answering questions on planning matters.


(4) Councillors on the Planning Committee will be free to vote on planning applications in the way they consider appropriate, that is, without a Party ‘whip’. They will also take account of all the relevant information, evidence and arguments. This will include the Development Plan and all relevant material planning considerations.


(5) In the event that the Chairman of the Planning Committee is required to exercise their casting vote on an application, the Chairman will exercise their vote based solely on the planning merits of the application before them and the debate on the application by the Committee.


(6) More guidance on Councillor and Officer relationships can be found in the Council's Member/Officer Protocol within the Constitution.






[bookmark: _TOC_250009]Section 2: The Role of Officers





(1) In making decisions on applications, Officers will:
· give professional and impartial advice
· make sure that all the information needed for a decision to be made is provided
· put the application in context, in terms of the Development Plan and all other relevant material planning considerations
· give a balanced, clear and accurate written analysis of the issues, acknowledging the relative merits of alternative opinions or options that
may exist
· wherever possible, distinguish matters of fact or law from their own professional opinions and/or judgements
· give a clear recommendation, with reasons.

(2) Officers will give professional advice and make recommendations only. The exception is if they have been given further powers under the Council's Scheme of Delegation to Officers, or when the Planning Committee gives specific delegated authority.

(3) Officers are responsible for carrying out the decisions of the Planning Committee. However, the Council endorses the Royal Town Planning Institute Code of Conduct, in particular that Officers must not make or subscribe to any statements which go against their own professional opinions.


[bookmark: _TOC_250008]Section 3: Discussions with Applicants



(1) The Council encourages Officers to have meetings with prospective applicants before they make an application, and to negotiate with applicants during the consideration of a planning application. This is also encouraged within the planning system by Government, in order to help deliver new developments and growth. Usually, these meetings will only involve Officers and will be held at the Council's offices or on site, with a record of conversations being made. Due to the confidentiality of most pre-application enquiries, records will not usually be published until a planning application is subsequently made.


(2) However, Councillors will be able to participate in pre-application discussions if doing so is in accordance with the “Councillor Involvement in Pre-Application Discussions Protocol” set out in Schedule 2 of this Code. Councillors will also be allowed to participate in planning application discussions when the Planning Committee has


passed a resolution that specifies that subsequent application discussions will involve Councillors during a Committee meeting with the public present. Minutes of all such subsequent discussion meetings must then be publicly recorded on the relevant planning application file, as well as being reported fully in any resultant delegated Officer report or Planning Committee agenda.


(3) [bookmark: _Int_qJMcfqx8]Councillors shall not meet with applicants or people acting on their behalf unless there is also a Planning Officer present. Officers will chair all meetings and they shall make it clear at each meeting that:
· only informal opinions and provisional views can be given;
· opinions shall be based on relevant planning policies and practices, as well as material planning considerations;
· no advice will bind the Planning Committee (or the Head of Service if they are delegated to make the formal planning decision).
· [bookmark: _Int_TgmbRnbq]Councillors are present to ask questions, clarify elements of proposal, or raise awareness of any local issues that their constituents may raise; and
· [bookmark: _Int_pszoXpEu]Councillors will not take part in any negotiation (which remains the role of the Officers.

(4) All Council representatives taking part in these discussions will make it clear that decisions on planning applications are taken either by the Councillors on the Planning Committee or (under specific circumstances) by the Heads of Service, or an Officer specified under the Scheme of Delegation.


[bookmark: _TOC_250007]Section 4: Informal Briefings



(1) To assist in the decision-making process, Officers will undertake informal briefings (where appropriate) to explain the relevant details of larger or more complex planning applications. These Briefings will occur following liaison between Officers from the Planning Service, Democratic Services and the Chair of the Planning Committee.

[bookmark: _TOC_250006]Section 5: Lobbying



(1) It is quite common for interested parties to want to discuss a proposed development with Councillors before an application is decided. Given their roles as elected community representatives, Councillors should be free to meet with those people not associated with the planning application submission to better understand local opinion. However, to avoid compromising the probity of planning, Councillors should not meet an applicant or their appointed agent or architect in connection with a planning application on their own (i.e. without Officers being present). In all cases,


Councillors (and in particular Councillors of the Planning Committee) will:
· not make it known in advance whether they support or oppose a proposal until they have received all of the relevant information, evidence and arguments from all sides;
· not publicly express an opinion which could be taken as support for, or opposition to, a proposal by any reasonable person;
· not organise support or opposition for a proposal or lobby other Councillors (except when speaking before the Committee);
· direct lobbyists or objectors to the case officer; and
· inform the Monitoring Officer, Head of Service (as appropriate) and the Chairman of the Planning Committee about the existence of any lobbying interests.
(2) Councillors who are not part of the Planning Committee may express predisposed views for a particular body of opinion before the matter is considered by the Committee. Councillors of the Planning Committee must make it clear that they will not reach a final view on a proposal until all the relevant information, evidence and arguments have been put before them (which will not until after the item has been discussed in full at any later Committee meeting).
(3) A Councillor who had previously expressed a view on a particular body of opinion as referred to in Paragraph (2) above who is subsequently substituted onto the Planning Committee will not be able to speak or vote on any item that they have expressed views for in advance. This will also apply if any item is referred to full Council for a decision.
(4) Any Councillor on the Planning Committee (including substitutes) whose impartiality has been compromised by them expressing a prejudicial view on an application prior to the Committee considering the matter will need to withdraw from the decision- making process. Any Councillor who finds themselves in this position should seek advice from the Monitoring Officer.
(5) Councillors must avoid putting themselves in a position that could lead to the public thinking that they are receiving preferential treatment for themselves, friends or relatives, or for any firm or body they are connected with. The Council's Councillors Code of Conduct gives more information about this.


[bookmark: Section_6:_Reports_to_Planning_Committee]
Section 6: Reports to Planning Committee



(1) Committee papers should be available at least five clear working days before the meeting.
(2) All applications presented to the Planning Committee for a decision will have a full written report from Officers. This will include:
· summaries of all consultation responses;
· a clear explanation of the proposal, relevant policies, site characteristics and any related planning history;
· analysis of the material planning considerations; and
· a clear recommendation.

(3) Any relevant planning information which is received after the written report has been prepared, but more than 48 hours before the Planning Committee meeting will be presented to the Committee in writing on an “amendment sheet”. New information received within 48 hours of the Committee meetings will be summarised verbally by Officers in any presentation given at the meeting. Information received after 4pm on the day of the Committee meeting, the specified cut off time, will not be presented to the Committee.
(4) If the circumstances of an application change between the preparation of the report and its discussion by the Planning Committee, the Heads of Service may remove any item from the agenda of the meeting or recommend that the Committee defers the item. Officers will then make reasonable efforts to inform all known interested parties.
(5) If an application is decided in the way an officer’s report recommends, the decision will be worded as within the report, subject to any amendments set out in the resolution agreed.
(6) If Councillors disagree with Officers’ professional advice, then material planning reasons for rejecting this advice must be given as part of a motion to overturn the recommendation. In this situation, senior Officers will be requested to advise Councillors of any implications on such a decision. The “Deferral” & “Recommendation Overturn” Procedures (DROP) should then be followed as set out in Schedule 3 of this Code. The Chair should follow these procedures prior to any vote being taken. Councillors must be aware that they are required to take “reasonable” decisions as defined by planning law, in accordance with material planning considerations, and that they may have to justify their decision at any appeal and may be held accountable by local residents.
(7) Applicants and third parties will be entitled to speak at the meeting, as allowed by the Council’s “Have your Say” planning procedures as set out within the Planning Committee Procedure Rules (along with more information about the rules during Planning Committee meetings).
(8) There will be an Officer from the Council’s Corporate Governance Team at all meetings to make sure that procedures are properly followed.
[bookmark: _TOC_250005]Section 7: Disclosure of Interests by Councillors



(1) The law and the Council's Councillors Code of Conduct set out rules and guidance for Councillors on declaring their interests. Councillors must follow these rules and guidance and also review their own situation regularly. Under the Council's Code of Conduct impropriety must be avoided, and also any appearance of or grounds for suspicion of improper conduct. Where there is the possibility of an allegation of bias or predetermination, Councillors must seek advice from the Monitoring Officer.
(2) Councillors who are unsure whether an interest should be declared must seek the advice of the Monitoring Officer, or the Democratic Services Officer at the meeting.
(3) Councillors are discouraged from receiving hospitality from people with an interest in a planning proposal. In accordance with the Council’s Member Code of Conduct Councillors are required to register any gift or hospitality over the value of £50, or cumulative smaller gifts and hospitality combining to the same value, on their Notice of Registerable Interest within 28 days of its receipt and declare the nature and existence of the gift and hospitality at the relevant Committee meeting for a period of 3 years from the date of receipt.
(4) Any Councillor on the Planning Committee who has expressed a prejudicial view on an application will not participate in the determination of that application nor remain in the Committee Meeting room at any time whilst the item is discussed (other than during the “Have Your Say” procedures). If they do not wish to make representations in accordance with the Council’s Member Code of Conduct then they will leave the room for the duration of the discussion and vote on the application. If they wish to make representations they may do so as a visiting ward member (provided they are an eligible ward member) or from the public gallery in other instances (only if the public are so entitled) and must leave the room once they have finished their representations or the Committee decides that they have finished. They must not remain in the room when the vote is taken on the application.
(5) If a Councillor has acted in such a manner as to give rise to an allegation of bias or predetermination, they must seek advice from the Monitoring Officer prior to seeking to make any representations or participation at Planning Committee.


[bookmark: _TOC_250004]Section 8: Disclosure of Interests by Officers



(1) If an officer has an interest in any planning matter then they must declare this to their Head of Service/Manager in writing. This is recorded on the relevant application file and they must take no part in the processing of the particular matter.
(2) No officer will, when exercising a power granted by the Scheme of Delegation to Officers, exercise that power in the case of an application where they have been responsible for writing the report and making the recommendation to the Planning Committee. In these circumstances the officer will refer the case to another officer for advice.
(3) [bookmark: (3)_No_Planning_Officer_will_act_as_the_]No Planning Officer will act as the Case Officer on any planning application within a radius of 500m of their own property.


(4) Officers are discouraged from receiving hospitality from people with an interest in a planning proposal. If this is unavoidable, Officers will declare its receipt, as soon as possible, in the relevant register of gifts and hospitality. Any concerns in this regard must be raised with the Monitoring Officer.


[bookmark: _TOC_250003]Section 9: Applications Submitted by Councillors or Officers



(1) All applications which are submitted by or on behalf of Councillors, or by former Councillors (within the last 6 months) or Honorary Aldermen, or by Officers (either currently employed or employed within the last 6 months by the Council), or a current Councillor’s or Officer’s spouse/partner, will be reported to the Planning Committee for a decision, wherever this becomes apparent. They will not be dealt with under delegated powers by Officers where Officers are aware. The Monitoring Officer will be informed of all such applications as soon as it becomes apparent to the Planning Service, however individual Councillors or Officers of the Council are responsible for informing the Planning Service (it is advised that they should also inform the Monitoring Officer themselves too).


(2) The Councillor (in accordance with the Councillors Code of Conduct) or Officer concerned will take no part in the decision-making processes of the application other than in using the Have Your Say opportunity in accordance with the Planning Committee Procedure Rules.


(3) Where Councillors or Officers have any potentially prejudicial interest in an application, or any interests that may be perceived by others to be of concern to the integrity of the Council and its decision-making procedures on planning applications, that Councillor or Officer should discuss this with the Monitoring Officer at the earliest possible opportunity. The interest should be recorded and they should take no part in the decision-making procedures (unless otherwise advised by the Monitoring Officer, based upon the individual circumstances of their perceived interests). Councillors and Officers with such interests will still be entitled to use the Have Your Say provisions at the Planning Committee in accordance with the Planning Committee Procedure Rules (in the same manner that any member of the public may do so).




[bookmark: _TOC_250002]Section 10: Training



(1) All Councillors must receive training in planning procedures. The subjects covered by the training will be decided by Officers in consultation with Councillors. A Councillor


who does not undertake this training will be disqualified from the Planning Committee and from being a substitute for Councillors of the Committee who are unable to attend. They will also be disqualified from taking part in deciding an application referred to full council. They will also be unable to participate in any pre-application or planning application meetings that include the developer, applicant(s) or their agent(s).


(2) A programme of training will be available each year, covering issues of current importance as well as updating knowledge. From time to time, specialist training will be provided to cover particular topics or to look at matters in greater depth.


[bookmark: _TOC_250001]Section 11: Complaints and Compliments



(1) Complaints and compliments about the Council’s development management process will be dealt with under the Council’s corporate complaints and compliments procedure.


[bookmark: _TOC_250000]Section 12: Review of this Code of Practice



(1) This Code will be reviewed regularly to make sure that it reflects changes in the law, the Council’s structure or other relevant considerations.




[bookmark: Schedule_1:_Planning_Committee_Site_Visi]








Schedule 1: Planning Committee Site Visit Procedures



The Planning Committee’s Site Visits
(1) All sites are visited, investigated and considered by Officers as part of the normal


process of determining applications. The results of these investigations will be reported to the Committee in the written report on the applications. Site plans and photographs are also provided to the Planning Committee during their meetings. This information should normally be sufficient for Councillors to be able to make a decision on the applications.
(2) However, there may be occasions when Councillors may want to visit specific sites to view specific characteristics in person (e.g. the relationship of a proposed large development to the wider surrounding area). Councillors of the Planning Committee requesting site visits should specify the reasons for the site visit and offer particular issues they want to look at on site.
(3) A formal site visit will be held where it is clear there will be benefits from holding one, or if the Planning Committee asks for a site visit. A record will be kept of why visits are being held and who attended.
(4) The only people invited to the site visit are Councillors of the Planning Committee and Officers of the Council. Whilst other parties may be present, no one other than the Chairman, Councillors of the Committee and Officers may address the Committee on a site visit.
(5) The applicant and any other parties who are present at the site visit as a result of publicity (e.g. Ward Councillors, neighbours or objectors) will not be permitted to participate in the site visit, discussions or speak directly to Councillors of the Committee.
(6) If access to private land is needed, Officers will get the agreement of the landowner before the visit.
(7) On assembling at the site, the Chairman will advise those present of the purpose of the site visit and the procedure to be followed, so that all are aware that it is a fact finding exercise only and that no decision will be taken until the Planning Committee meeting.
(8) There must be no discussion of the merits of the case. Questions should not be put directly to the applicant or to any other people present. In the event that further discussion between Officers and the applicant/others present proves necessary in order to answer Councillors’ questions on factual matters, the Chairman may decide on a brief adjournment of the meeting to facilitate this process.
(9) The visiting party will stay together as a group. No lobbying by applicants or objectors will be allowed and the public has no right to be in attendance. If an applicant or group persists in attempting to lobby, all Councillors and Officers will leave the site and the site visit will be abandoned.


(10) When Councillors on the Planning Committee are on site visits, they must not make any comments that could give the impression that they had already formed a view on the merits of the application. No decision on the application will be made until a formal meeting of the Planning Committee, where Councillors will have before them all necessary information to be able to make an informed decision. This will include a record of the site visit.

[bookmark: Site_Visits_by_Individual_Councillors_on]
Site Visits by Individual Councillors on the Committee


(1) [bookmark: (1)__Councillors_are_strongly_discourage]Councillors are strongly discouraged from visiting sites on their own; however if undertaken, Councillors should:
· only attend sites within their own wards, in their Ward Councillor role;
· make it clear that they will listen to all sides, not just one party;
· offer equal time to all parties for and against a proposal;
· not commit themselves to one side or another;
· keep their own record of discussions; and
· always declare their visits to the Planning Committee before the item is considered.


(2) Councillors need to be aware that lobbying or expressing their opinions could prejudice their opportunity to vote at any Committee meeting where a planning application is considered. Councillors may want to seek advice from the Monitoring Officer before making unaccompanied site visits.


(3) Any Councillor that does undertake a site visit on their own will not be acting as part of the Local Planning Authority and so will have no rights of access to any private land.


(4) The note of any visit to a site outside of the Planning Committee must be passed to Officers immediately and will be recorded on the planning application file.


[bookmark: Schedule_2:_Councillor_Involvement_in_Pr]Schedule 2: Councillor Involvement in Pre-Application Discussion Procedures



Why This Protocol is Necessary
(1) The Government encourages Local Planning Authorities to take a proactive approach towards pre-application discussions. The Council is committed to providing a high quality Development Management service for local communities, inward investors, developers, other statutory bodies and infrastructure providers, in order to promote high quality, sustainable development. The Development Management approach encourages Councillors to be involved in pre-application discussions to act as champions of their communities but, where applicable, without prejudicing their role as decision makers.


(2) Several legal decisions have drawn the line between legitimate predisposition and unlawful predetermination. Three cases in particular, illustrated a shift towards increased pragmatism in this area:
· R (Island Farm Development Ltd) v Bridgend County Borough Council [2006] EWHC 2189 (Admin) [2007] LGR 60
· Condron v National Assembly for Wales [2006] EWCA Civ 1573 [2007] LGR 87
· R (Linda Ware) v Neath Port Talbot Council & National Grid [2007] EWHC 913 (Admin)

(3) However, they also reveal continuing conceptual uncertainty at the heart of the law in this area. Concerns about poor practices within local authorities have often been based on the issue of lobbying. Councillors, especially Councillors of the Planning Committee, need to avoid bias and predetermination to account for the general public’s (and the Ombudsman’s) expectation that a planning application will be processed and determined in an open and fair manner. This is a challenging frontier, but one that can reap huge benefits if undertaken in a proper manner. It is critical not only that proper procedures exist and are followed, but that they are perceived by all as being fair and reasonable. Care and common sense must be exercised by all parties involved.


(4) The purpose of this protocol is to provide clear guidance to ensure that Councillors can take part in discussions on development proposals when options are being scoped and plans shaped, without prejudicing their decisions or compromising the integrity of the process.




Involvement in Pre-Application Discussions




(1) The default position is that all pre-application discussions are treated as private and confidential for a variety of reasons, including that they may be speculative, affect unknowing employees, or even involve land transactions where publicity could affect viability. Consequently, there are significant considerations in broadening the audience on pre-application discussions with regard to the public awareness that may arise. To safeguard Councillors, upon initial receipt of a major pre-application proposal the Planning Service shall contact the applicant to request their consent to engage Councillors in the early planning process. This request will make clear that such schemes will need to be distributed more widely and may raise more public awareness, however there are also significant benefits for them to consider too.
(2) The agreement of the developer to include Councillors in early pre-application discussions will always be necessary. Where developers agree, the plans shall be made available for Councillors to inspect. The applicant shall then be invited to attend a meeting to discuss the proposal at a formal meeting convened for such purposes. Only “major” development shall be eligible to pre-application meetings. Minor proposals will continue to be undertaken by Officers.


(3) For the purposes of Councillor engagement; the definition of “major” development shall be:
· ten (10) or more residential dwelling units;
· any residential site area exceeding 0.5 hectares where it is not known how many dwellings are to be created;
· new non-residential buildings over 1,000m2 in floorspace or 1 hectare of land;
· a change of use over 1,000m2 in floorspace or 1 hectare of land; or
· Any other development site area that is 1 hectare or more.

(4) Councillor engagement meetings will be arranged to ensure that developments evolve through genuine discussion with Councillors at the earliest opportunity; however, before any Councillor involvement it is necessary that any major pre- application proposal will have first been considered by the Council’s Corporate Development Team. This is to ensure that the Officer can give accurate advice regarding any financial considerations to Councillors based upon the Corporate Development Team analysis.
(5) The Corporate Development Team is responsible for setting out any s106 requirements and no planning obligation should be requested outside of this process.
(6) Should Councillors wish the Corporate Development Team to reconsider any suggested contributions to be sought then the proposal would return to the Corporate Development Team for reconsideration.




Invitations to Councillors


(1) In all cases, the Ward Councillor(s) will be invited to pre-application meetings that take place. In addition, invitations will also be sent to Councillors from other wards that are likely to be affected by a development (e.g., neighbouring wards where development is close to ward boundaries, or where the traffic implications are through neighbouring wards). The identification of the affected wards will be completed by Officers based on material planning considerations. Their recommendations for invitation will then be authorised by the Head of Service.


(2) Likewise, any other Councillors will only be invited at the discretion of the relevant Head of Service and the reasons for allowing them to engage in a pre-application proposal shall be recorded on file.


(3) All Councillors attending pre-application discussions must have first attended a training session on conduct at pre-application discussions. These training sessions will be organised by the Planning Service on a regular basis in order to ensure that the integrity of the Councillor’s decision making role is maintained. No Councillor engaging in pre-application discussions should go more than 24 months without at least attending a “refreshment training session”.

Pre-Application Meetings

(1) Councillors should only attend those meetings organised in accordance with this protocol and must not attend private meetings with developers. The meeting will be conducted during office hours except in exceptional circumstances. It shall be arranged by Officers who shall accommodate, as far as reasonably practical, the availability of Councillors. However, availability shall not be a reason to delay the pre-application -discussion phase.


(2) In the interests of transparency, consistency and fairness to all, the meetings shall follow a firm structure, as follows:
· The Planning Officer will act as Chair for the meeting, introducing participants and setting out the purpose of the meeting to advise how it will be conducted;
· The developer will present their proposal;
· Councillors will then have the opportunity to ask questions and seek clarification. They may alert the developer to what they perceive as the likely views of their constituents, but care will need to be taken that their own personal views are not expressed;
· The Chair will then thank the developer for attending and the developer shall leave the meeting;
· Once the developer has left the meeting Councillors may advise Officers of any other matters they wish to be explored further and any elements which they feel would benefit from negotiation;
· Officers will then offer a professional opinion to guide Councillors as to what negotiations would be reasonable and how the proposals align with policy; and


· The Chair will then conclude the meeting.

(3) The Chair will make it clear to the developer that the role of the Councillor is to listen to the discussion, identify issues that the developer will need to consider and to represent community interests but that it will not be possible for any Councillor to enter into negotiations or express a view on the proposal.


(4) The Chair will record the meeting and take a note of all present, plus any issues identified. Officers will take appropriate follow up action. The note of the meeting will be placed on the public file at the earliest opportunity. In all cases, the involvement of Councillors will be recorded in any subsequent planning application, whether in any delegated report or in any Committee report.


(5) Negotiations will take place after the meeting and will only be undertaken by professional Officers.


(6) In the case of potentially contentious meetings, 2 or more Officers will attend. For certain major, complex proposals it may be necessary to have more than one Councillor meeting and, to this end, a schedule of involvement will be agreed with the developers by Officers.
Councillor Disagreement with Officers
(1) Planning decisions are usually balanced upon interpretation of various policies and contextual circumstances and opinions can often vary on the weight to be given to different factors. It is critical to the openness and transparency of the Planning Service that mutual trust between Councillors and their Officers is demonstrated, and that each understands the others role.


(2) The Local Planning Authority has a duty under section 38(c) of the Planning and Compulsory Purchase Act 2004 (and within the National Planning Policy Framework) to determine applications in accordance with the Development Plan (adopted policy) unless material planning considerations indicate otherwise. Whilst Councillors may interpret policies differently, and are perfectly entitled to reach a different conclusion on the weight to be given to the material considerations, their argument must be considered “reasonable” as defined within planning law. Councillors must not seek to influence the Officers’ professional assessment of any proposal. If the interpretations differ, Officers will continue to lead discussions and the Councillor will have their opportunity to put across their opinion during the usual Planning Committee procedures.


[bookmark: Schedule_3:_Councillor_“Call-In”_Procedu]

[bookmark: Schedule_4:_“Deferral”_&_“Recommendation]Schedule 3: “Deferral” & “Recommendation Overturn” Procedures (DROP)

Introduction


(1) Whilst it is common for Councillors to agree with their Officers, occasionally Councillors do not agree with Officer recommendations put to the Planning Committee. This is perfectly natural, as much of planning can be a matter of balancing different issues, based on judgements as to what level of weighting should be afforded to those issues. Usually, as such items are heard and discussed by the Planning Committee it becomes apparent from the debate that there remains varying levels of discomfort with the Officer’s recommendation (whether that be in a more positive or negative direction). In such cases the Committee are not duty bound to determine the application as it has been put before them by Officers. The Planning Committee has a choice to defer an item and instruct further work be undertaken to resolve particular issues, or to overturn the Officer recommendation if they believe this is incorrect.


When Should a “Deferral” be Used?


(1) [bookmark: _Int_jy5TRUMJ]Most commonly, the Officer recommendations will be accepted by the Committee. However, in instances where the Committee agree in principle with the recommendation but feel that there remain areas for improvement or clarification the Committee can request further work be undertaken before they make a decision. This request can be made via a deferral of the item.


(2) [bookmark: _Int_eTBrmlf4][bookmark: _Int_dvMqmGhw][bookmark: _Int_uzRBevcs][bookmark: _Int_6IE4DUwI]The Committee may defer an item when they require further information in order to make an informed decision. The law is clear that planning decisions should not be taken unless all of the necessary facts are known, and therefore a deferral would be the appropriate action in these instances. If making a specific amendment to a scheme or providing additional information may help make a scheme acceptable this should be considered before refusing the application.


(3) [bookmark: _Int_ERpT6WWh][bookmark: _Int_HVQOZuE9][bookmark: _Int_aIUbXS5T][bookmark: _Int_TksNXzpv][bookmark: _Int_RWArgh3T][bookmark: _Int_3fjDlFHV]When the Planning Committee makes a motion to defer an item it should be made with clear instructions as to the purpose of the deferral, including clarification on exactly what is being required by the Committee. The Committee should also state what should happen next in both the event that the request is met in full, or if the request cannot be met. Options include deferring with the item to come back to Committee regardless of outcome or deferring and delegating power to Officers later approve the application if the request is satisfied, or refusing the item if the request is not met. Usually, the item would be expected to return to Committee unless the requirements are very clear. Where there is a requirement to seek clarification then it


[bookmark: _Int_vhFTy2KU]will usually be essential that the item returns to the Committee to further consider this additional evidence.


(4) [bookmark: _Int_Mj3zZYiM][bookmark: _Int_dELHqwmZ]A deferral is a long-established procedure and fairly commonplace. However, where matters are more complex it may not be possible to resolve them at all, or via a deferral of the current application, in which case Councillors may wish to make a contrary decision to that recommended.


Recommendation “Overturns”


(1) [bookmark: _Int_ZAFOlZAJ][bookmark: _Int_9EWXIQ1k]Where Councillors decide that they disagree with the recommendations from Officers the Committee is perfectly entitled to make a contrary motion to “overturn” the recommendation. In such circumstances the Committee remains bound by law to make decisions in accordance with the Development Plan and all other material planning considerations. Therefore, the Committee will need to demonstrate that this requirement has been met in its deliberations, explaining what material considerations have made them reach their decision contrary to professional advice.


(2) [bookmark: _Int_MvVstEix][bookmark: _Int_DpDtlUc1][bookmark: _Int_aTICdjMf]As planning it is a matter of weighting considerations in reaching a decision whether planning permission should be granted different people can reach different conclusions. Provided these conclusions remain “reasonable” there should be limited risk to the Council. However, there are varying levels of risk that can arise including general maladministration, creating grounds for legal challenge and “unreasonable behaviour” likely to result in an award of costs against the Council (in the event of an appeal, or complaints to the Local Government Ombudsman). The decision may also undermine the Council’s own Development Plan policies, or possibly set a precedent that would then be hard to ignore in making consistent decisions on planning applications of a similar nature thereafter.


(3) Adhering to this procedure for “overturning” recommendations is intended to safeguard the Council and limit risks before such a decision is taken.


The Procedure for “Overturning” Recommendations


(1) [bookmark: _Int_oLG7M0tU][bookmark: _Int_c79rpuZt][bookmark: _Int_bdLRBmn3]When the Planning Committee disagrees with their professional Planning Officer’s advice the Councillors can raise a motion to overturn the recommendation. This motion should include clearly stated planning reasons so that other Councillors of the Committee can decide whether they agree or disagree. The reasons should be “reasonable” as defined within planning law, and should explain how the Development Plan and other material considerations have been taken into account to justify the motion. Once the mover of the motion has stated their reasons for suggesting the Committee act contrary to the Officer’s recommendation this motion


must still be seconded. The seconder should also set out their own analysis of the Development Plan and other material planning considerations so that they can again demonstrate their own “reasonableness” in the decision-making process.


(2) [bookmark: _Int_4zkYMA4l][bookmark: _Int_yXyQlgi3][bookmark: _Int_JCd19wwe]At this point a valid motion will have been made and usually a vote would be required on this motion. However, before taking any vote to overturn an Officer recommendation the Chair should first seek a response from Officers. Wherever possible the advising Officer(s) will give their professional advice on the implications so that these can be considered by the Committee before any vote. The advice given may contain an opinion on the strengths of the motion if appealed, or legal considerations (highlighting any risks). Any debate on this advice should also take place prior to any vote being taken and the Chair will be responsible for seeking any clarity required.


(3) [bookmark: _Int_urLx0jPz]However, there will be instances when Officers feel unable to give comprehensive advice without further research or legal advice. In these instances, the item should be deferred to a further meeting and no vote should take place at the meeting.


(4) [bookmark: _Int_65rrJUlk]Where Officers feel that there is limited risk and the Chair believes that there are reasonable planning grounds for overturning the Officer’s recommendation then the motion can be voted upon immediately so that a decision is made. However, Officers should always be given the opportunity to explain the implications of what has been proposed to the Planning Committee in public before any vote is taken.


(5) [bookmark: _Int_R0Mk24pO][bookmark: _Int_F633GdJx][bookmark: _Int_HHv0uVgk][bookmark: _Int_RzWTx0Yk][bookmark: _Int_Tbu7Fzkf]Where the Officers are unable to quantify the level of risk and the Chairman believes that a contrary decision to the Officer recommendation contains weaknesses or uncertainty about the implications without more time to investigate, then the Chair should defer the vote for an additional risk report to be returned to a later meeting. The Chair can take this decision on their own or, if they choose not to take it alone, through a vote whether or not to delay the decision for a report on the risk analysis. In either method, the decision whether or not to defer the item must always be taken prior to any vote to overturn the Officer recommendation. If a formal risk analysis is required the item will be deferred with no vote on the merits of the case, if not then the vote can proceed on the original motion to overturn the Officer’s recommendation at this time.


(6) [bookmark: _Int_huBaMub0]The ability to delay the vote to a later meeting informed by a report on the implications protects the Council, providing both Officers and Councillors time to reflect on the issues. This procedure allows Officers an opportunity to write a supplementary report focusing only on the proposed motion, highlighting any implications (whether positive or negative) of overturning the recommendation. This may highlight whether there is evidence to support a contrary decision if challenged, identify similar case law or appeals, or seek legal advice that may help Councillors vote. It would also give a more appropriate amount of time to consider any specific wording of conditions or the reasons for refusal based upon the indicated wishes of


[bookmark: _Int_5Rx5HrIg]the Planning Committee, so that Councillors can consider if these deliver their intentions as envisaged.


(7) On complex or controversial cases where an overturn has been suggested, it will be expected that the final decision on the application merits will usually be deferred until a report on the implications has been discussed at a later meeting of the Committee (provided it does not prevent a final decision within a reasonable timescale) to ensure that Officers can provide appropriate advice as to the appropriateness of the reasons suggested for approval (including recommending suitable planning conditions) or refusal (including the exact wording within the reasons for refusal) of the application.


Subsequent Risk Report and Committee Meetings


(1) Importantly, the risk analysis report should be focused solely on the motion to overturn the recommendation, relating to the risks and implications as opposed to introducing any new material on the general issues/merits of the case previously discussed. Consequently, when the report on the implications of the suggested overturn is considered, it is not envisaged that there would normally be a need for additional public speaking (as the original debate will have considered the issues and a motion remains in place from the previous meeting). However, this does not preclude the Committee from voting against that motion once they have considered the risks and implications if they then consider the motion would be “unreasonable.”


(2) [bookmark: _Int_siF0kL6q][bookmark: _Int_pirrZp9S]In all cases, there will be full and accurate minuting of resolutions with a careful record being kept of the debate when a resolution is proposed which is contrary to an officer recommendation. In such cases the Chair will summarise, or ask the Officers to summarise, the salient points of the debate and ensure the text of the proposition is clearly understood before putting the matter to the vote.
(3) [bookmark: _Int_k5d8pMeF]When any report on the implications of an “overturn” returns to the Committee it shall set out the Officers’ interpretation of the detailed formal wording proposed for the decision notice. This wording must be based on the reasons given by the Committee. However, Officers will be allowed to add relevant policies and set out the exact wording to best communicate the intentions of the Committee. This would be set out in the report.
(4) Councillors may decide to modify the motion should they wish to amend their reasons for their decision when the focused report returns to a subsequent meeting. This will be formally recorded in the minutes of the meeting to provide transparency alongside the justification for departing from Officers’ recommendations which must also be given in public so that the justification is not subject to later interpretation.
(5) The Courts have expressed the legal requirement that reasons should be clear and convincing. Where Councillors reach a decision contrary to an Officer recommendation their reasons must be substantiated by evidence and founded on


[bookmark: _Int_KW0VzwQE][bookmark: _Int_Uyt1VJyq]reasonable planning grounds. Where a decision is taken to refuse an application, the Committee must consider whether any conditions could have allowed the development to have proceeded. In addition, Councillors should exercise caution to giving undue weight to any particular consideration.

(6) The procedure for overturning Officer recommendations is set out more simplistically in the flowchart overleaf:








































 “Deferral” & “Recommendation Overturn” Procedures (DROP) Flowchart
If Councillors require more information, or minor amendments to be explored, then the item should be deferred.

Committee Chair requests Officer opinions on any implications
Motion to overturn the Officer’s recommendation is made and seconded
If possible, Officers outline any legal decisions, appeals, guidance or other known matters of relevance
Decision on whether to defer for a more detailed report is taken before the vote on the motion
Risks require more research or are considered to be “significant”.
Decision is to defer for more information on risks
Deferral Period
COMMITTE VOTE AND MAKE A DECISION ON THE PLANNING APPLICATION
(if the motion is not carried then a new motion would need to be made)
Additional report on risk is considered at a subsequent Committee meeting
Decision is not to defer for more information on risks


[bookmark: _Int_OSP0FRFg]If no more information or amendment is desired Councillors will proceed to propose a motion.




















Risks are identified at the meeting and considered to be “low”
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